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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia^ Supreme Court of Appeals, except of such 
cases as are reported in full. 



WELLS v. LAGORIO et al. 
June 8, i911. 
[71 S. E. 713.] 

Boundaries (§ 9*) — Location and Quantity of Land. — A vendor 
thought that he was selling all the land he owned, but his posses- 
sions were greater than he supposed. The purchasers were placed 
in possession of what each believed he purchased, and each knew 
the exact boundaries of the premises conveyed, and each received 
the identical parcel purchased. Held, that the purchasers acquired 
only the identical parcel purchased, as bounded by the lines pointed 
out, though they did not obtain the quantity of land they supposed 
they purchased. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dig. §§ 77- 
89; Dec. Dig. § 9.* 2 Va.-W. Va. Enc. Dig. 600; 13 Va.-W. Va. Enc. 
Dig. 522.] 

Appeal from Circuit Court of City of Norfolk. 

Suit by one Lagorio and others against A. B. Wells and others. 
From a decree granting relief, defendant Wells appeals. Re- 
versed and rendered, dismissing the bill. 

A. T. Stroud and W. L. Williams, for appellant. 

Wm. W. Old & Son and M. W. Talbot, for appellees. 



SAUNDERS et al. v. BANK OF .MECKLENBURG et al. 
June 8, 1911. 
[71 S. E. 714.] 

1. Bills and Notes (§ 106*) — Validity. — The taking of a note by a 
bank, pending proceedings for its dissolution, to secure a pre-ex- 
isting indebtedness, was not engaging in new business, as affecting 
the right to enforce the note. 

[Ed. Note, — For other cases, see Bills and Notes, Dec. Dig. § 
106* 2 Va.-W. Va. Enc. Dig. 317.] 

2. Corporations (§ 608*) — Dissolution — Enforcement of Contracts. 
— Generally no defense can be made to a suit by a corporation on a 
contract made with it, that it has forfeited its charter for acts of 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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nonuser or misuser, or that it has been dissolved, until such for- 
feiture or dissolution has been determined in a proceeding brought 
for that purpose. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 
2416-2419; Dec. Dig. § 608.* 2 Va.-W. Va. Enc. Dig. 317; 3 Va.-W. 
Va. Enc. Dig. 594.] 

3. Frauds, Statute of (§ 108*)— Obligation for Another.— A note 
in ordinary form, payable to a bank and given pending proceedings 
for dissolution, to secure a pre-existing overdiaft by a third party, 
is sufficient, within statute of frauds (Code 1904, § 2840), requiring 
a promise to answer for another's debt to be in writing. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 
216, 218; Dec. Dig. § 108.* 6 Va.-W. Va. Enc. Dig. 518.] 

4. Bills and Notes (§ 90*) — Consideration — Necessity. — A note 
given a bank to secure a pre-existing overdraft is not enforceable, 
unless supported by a valuable consideration. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 
163, 164; Dec. Dig. § 90.* 3 Va.-W. Va. Enc. Dig. 339; 6 Va.-W. Va. 
Enc. Dig. 519.] 

5. Trial (§ 296*) — Instructions. — Under a defense to a note that 
it was given to avoid "indictment and prosecution" of a cashier, 
an instruction predicating the defense on a "prosecution or trial" 
was not reviewable error, wheie other instructions show that the 
terms "indictment" and "prosecution" were used synonymously. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 705-713; 
Dec. Dig. § 296.* 1 Va.-W. Va. Enc. Dig. 601.] 

6. Contracts (§ 71*) — Assumption of Another's Obligation — Con- 
sideration. — Mere forbearance to sue, without agreement to that ef- 
fect, is not sufficient consideration for a third person's promise to 
pay the debt, though forbearance be induced by the promise; but an 
agreement to forbear may be implied from conduct of the parties 
and the nature of the transaction. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 295, 
296, 298, 316-324; Dec. Dig. § 71.* 3 Va.-W. Va. Enc. Dig. 357.] 

7. Bills and Notes (§ 538*)— Instructions— Consideration.— Under 
a defense of want of consideration, for a note given to secure a debt 
of another, an instruction which authorized recovery without finding 
of an agreement, express or implied, that plaintiff should forbear 
to sue the original debtor, but merely on finding that plaintiff did 
so forbear, was erroneous. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. § 
538.* 3 Va.-W. Va. Enc. Dig. 359, 360.] 

8. Appeal and Error (§ 863*)— Review— Instructions— Exceptions 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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— Necessity. — An instruction to which no exceptions were taken will 
not be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
1516-1532; Dec. Dig. § 263.* 1 Va.-W. Va. Enc. Dig. 563; 5 Va.-W. 
Va. Enc. Dig. 367.] 

9. Judgment (§ 184) — On Motion — Notice. — Since pleadings on a 
motion for a judgment for money after notice, under Code 1904, 
§ 3211, are intended to be very informal, except where statutes re- 
quire otherwise, as under section 3299, authorizing special pleas of 
failure of consideration, etc., instructions offered by defendant on the 
ground that the terms of the notice of the motion for judgment are 
not such as to warrant recovery on a note made and delivered as 
collateral to secure payment of a debt to plaintiff from a third party 
were properly refused. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 346; Dec. 
Dig. § 184* 10 Va.-W. Va. Enc. Dig. 126.] 

Error to Circuit Court, Mecklenburg County. 

Proceeding by notice and motion, under Code 1904, § 3211, 
brought by the Bank of Mecklenburg and others against Mrs. 
A. A. Saunders and others to recover judgment on a note. Judg- 
ment for plaintiffs, and defendants bring error. Reversed and 
remanded. 

John A. Lamb and Samuel A. Anderson, for plaintiffs in error. 
E. P. Buford and IV. B. Hotnes, for defendants in error. 



LAMBERT v. JENKINS. 

June 8, 1911. 

[71 S. E. 718.] 

1. Courts (§ 91*) — Former Decision — Stare Decisis. — Where, in a 
prior action between plaintiff, an owner, and a subcontractor, it was 
material that the court should construe the written contract for the 
construction of a building between plaintiff and the present defend- 
ant, and it was there held, on appeal by the Supreme Court, that 
defendant was an independent original contractor, and not plaintiff's 
agent in the employment of the subcontractor, and that plaintiff 
could not, therefore, recover against such subcontractor, the court, 
in the subsequent action by plaintiff against defendant in construing 
the same contract, properly held that defendant was an independent 
contractor, and that the subcontractor was defendant's agent, though 
defendant was no party to the prior suit. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 325, 326; 
Dec. Dig. § 91.* 12 Va.-W. Va. Eng. Dig. 722, 725.] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Kep'r Indexes. 



